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STATEMENT OF THE | SSUE

The issue is whether the Departnent should issue
Envi ronnment al Resource Permt and Soverei gn Subnerged Lands
Aut hori zation No. 43-0197751-003 to Reily.

PRELI M NARY STATEMENT

On April 19, 2006, the Department issued Environnental
Resource Permt (ERP) and Soverei gn Subnerged Lands
Aut hori zation No. 43-0197751-003 (hereafter “the permt”) to
Reily. On or about July 3, 2006, Petitioners and The Jensen
Beach Group filed a Petition for Adm nistrative Hearing with the
Departnment chal l enging the permt.

On August 7, 2006, the Departnent referred the petition to
the Division of Adm nistrative Hearings (DOAH) for the
assignnent of an Adm nistrative Law Judge “to conduct al
necessary proceedings required by law and to submt a
recommended order to the Departnent.” The notice of referral
stated that the petition of The Jensen Beach G oup was being
dism ssed with [ eave to amend. An Order of dismissal related to

The Jensen Beach G oup was not filed with DOAH, and if an



anended petition was filed by The Jensen Beach Group, it was
never referred to DOAH.

On Novenber 22, 2006, Petitioners filed an Arended Mtion
for Leave to File Second Anmended Petition for Admnistrative
Hearing. The notion was granted at the final hearing, as
menorialized in the Order entered Novenber 30, 2006, and the
case proceeded on the Second Anended Petition for Adm nistrative
Hearing. The Department’s notion to strike directed to the
Second Anended Petition was denied at the final hearing, as
menorialized in the Order entered Novenber 30, 2006.

At the final hearing, Reily presented the testinony of
Bruce Jerner and Don Donal dson; the Departnment presented the
testinmony of Jennifer Smth; and Petitioners testified in their
own behal f and al so presented the testinony of Janes Egan and
t he deposition testinony of Jeffrey Sanger. The follow ng
exhibits were received into evidence: Reily’ s Exhibits (R EX.)
1, 5, 6, 29 and 30; the Departnent’s Exhibits 55 through 61; and
Petitioners’ Exhibits (Pet. Ex.) 5, 6, 7-1 through 7-34,! 10, 12,
15, 22, 24, 27, 52, 54, 65, and 66.

O ficial recognition was taken of Sections 177.28(1),

253. 002, 258.39(9), 373.414, Florida Statutes (2006)2 Florida
Adm ni strative Code Rul es 18-20.002, 18-20.003, 18-20.004, 18-
20. 006, 18-21.003, 18-21.004, 18-21.0051, 62-301.400, Chapter

62-330, 40E-4.021, 40E-4.301, 62-343.050, and 62-340. 100 through



62. 340. 600; the Indian River Lagoon Aguatic Preserves Managenent
Pl an, Vero Beach to Ft. Pierce and Jensen Beach to Jupiter
Inlet, adopted January 22, 1985, which is incorporated by
reference in Florida Adm ni strative Code Rul e 18-20. 004(7)
(hereafter “the Managenent Plan”); the Operating Agreenent
Concerni ng Regul ati on Under Part 1V, Chapter 373, F.S., and
Aquacul ture General Permts Under Section 403.814, F.S., between
South Florida Water Managenent District and Departnent of
Environnental Protection, dated October 27, 1998 (hereafter “the
Operating Agreenent”); and the ERP rul es of the South Florida
Wat er Managenent District (SFWD), which have been adopted by
reference by the Departnent.

The three-volunme Transcript of the final hearing was filed
on January 11, 2007. The parties were given 10 days fromt hat
date to file proposed recommended orders (PRCs). The PRGCs were
timely filed and have been given due consideration.

Petitioners filed a notion for attorney’s fees and costs on
January 10, 2007. Reily filed a notion for attorney’ s fees and
costs on January 22, 2007. Responses to the notions were filed
on January 22 and 29, 2007, respectively. The notions are

her eby deni ed.



FI NDI NGS OF FACT

A. Parties

1. The Departnent is the agency that approved the permt
at issue in this proceeding. The Departnent is responsible for
protecting the water resources of the state in conjunction with
t he water managenment districts, and it is also responsible for
aut hori zing the use of sovereignty subnerged |ands pursuant to a
del egation of authority fromthe Board of Trustees of the
I nternal | nprovenent Trust Fund.

2. The activities authorized by the permt are as foll ows:

The purpose of the project is to install a
395 linear foot upland retaining wall, wth
one 10 linear foot return, |ocated at |east
5-feet |andward of the Mean Hi gh Water Line,
and an 85 linear foot seawall, with one 10
linear foot return, |located at the Mean High
Water Line. Riprap shall be installed at a
2:1 (Horizontal:Vertical) slope along the 85
| inear foot seawall, and will extend out a
maxi mum of 4-feet waterward of the toe of

t he new seawal | . 3]

3. Reily is the applicant for the permt. Reily owns
approxi mately 17.74 acres of property along Indian River Drive
in Jensen Beach, just north of the Jensen Beach Causeway. The
Reily property extends fromthe Indian River on the east to
Skyline Drive on the west.

4. Indian River Drive runs north and south through the
east side of the property. The Reily property to the east of

I ndian River Drive is undevel oped except for an existing



restaurant, Dena’s, which is on the southern end of the
property. There is an existing “RV park” on the Reily property
to the west of Indian R ver Drive.

5. The project will be located to the east of Indian River
Drive. That portion of the Reily property is approximtely one
acre in size, and is only 149 feet wide at its w dest point
The property is 24 feet wde at its narrowest point, and nore
than half of the property is | ess than 68 feet w de.

6. Petitioners live in single-famly homes to the west of
the Reily property. Each of their hones is within 300 feet of
the Reily property to the west of Indian River Drive, but nore
than a quarter of a mle fromthe property on which the
permtted activities will be | ocated

7. Petitioner Anthony Parkinson sonetines drives by the
property where the permtted activities will be |ocated when he
takes his daughter to school; he has had breakfast at Dena’s
several times; he |ooks at the property fromthe causeway; and,
on at | east one occasion, he and his daughter | ooked at
vegetation in the water adjacent to the Reily property for a
school project.

8. M. Parkinson testified that the project wll
negatively affect his quality of |ife because he “cane to Jensen
Beach because of the natural shoreline and the protection that

it afforded to residents in terns of natural beauty” and that,



in his view, the project “just adds to the incredible bulk that
we have here in the property in terns of building in our natural
shoreline.”

9. Petitioner Mchael Glurso drives by the property where
the permtted activities will be |located on a fairly regul ar
basis. He goes onto the property “occasionally” to “l ook
around.” He has waded in the water adjacent to the property and
has seen blue crabs, small fish, and underwater vegetation.

10.. M. Clurso testified that the project will affect him
in tw ways: first, he will no longer be able to “go fromthe
road and just wal k down and wade around in [the river] and enjoy
the natural resources;” and second, the proposed devel opnent of
the overall Reily property will affect his “quality of life”
because “the density [is] going to be nore than what we thought
woul d be a fit for our community.”

11. Petitioner Thomas Full man can see the Indian River
from his house across the Reily property. He and his famly
have “spent tine down at the causeway,” and they have “enjoyed
the river inmmensely with all of its anmenities” over the years.
He is concerned that the project will affect his “quality of
life” and “have effects on the environnent and aquatic preserve

[that he and his fam |ly] have |earned to appreciate.”



B. The Permt

(1) GCenerally

12. The permt authorizes the construction of an 85-foot-
| ong seawal | and a 395-foot-long retaining wall on the Reily
property and the placenent of riprap on the sovereignty
subnerged | ands adj acent to the seawal |

13. The seawall w Il be |ocated on the nmean hi gh water
line (MAWL). The riprap will be placed adjacent to the seawal |,
bel ow the MHW.,, and w || consist of unconsolidated boul ders,
rocks, or clean concrete rubble with a dianeter of 12 to 36
i nches.

14. The retaining wall will be |ocated five feet |andward
of the MHW., except in areas where there are nmangroves | andward
of the MVHAL. I n those areas, the retaining wall will be | ocated
"l andward of the mangroves".

15. The permt does not require the retaining wall to be
any particul ar distance | andward of the nmangroves or even
out si de of the mangrove canopy. The draw ngs attached to the
permt show the retaining wall |ocated under the nmangrove
canopy. The permt does not authorize any mangrove trimm ng.

16. The areas | andward of the seawal|l and retaining wall
will be backfilled to the level of Indian R ver Drive. There

will be swales and/or dry retention areas in the backfilled



areas to capture stormwater and/or direct it away fromthe
river.

17. The retaining wall wll connect to an existing seawal |
on the Conchy Joe property imediately to the north of the Reily
property. The seawall wi Il connect to the approved, but not yet
built seawall on the Dutcher property imrediately to the south
of the Reily property.

18. The permt requires the use of erosion control devices
and turbidity curtains during the construction of the walls in
order to prevent violations of state water quality standards.

(2) Permt Application and Review by the Departnent

19. On or about June 23, 2005, Reily sought a
determi nation fromthe Departnment that the seawall and retaining
wal | were not subject to the Departnent’s permtting
jurisdiction. The project, as initially proposed, did not
i nclude the placenent of riprap along the seawall.

20. The Departnent infornmed Respondent in a |etter dated
Cctober 11, 2005, that “the proposed seawall is within the
Departnment’s jurisdiction.” The letter further stated that the
Departnent was going to “begin processing [the] application as a
standard general permt,” and it requested additional
information from Reily regarding the project.

21. The Departnent’s request for additional information

(RAI') asked Reily to “justify the need for a seawall” and to



“provide a detailed explanation” as to why the “use of
vegetation and/or riprap is not feasible at the site” for
shoreline stabilization. Reily responded as foll ows:

Recent hurricanes have destroyed any
vegetation that existed within the area of
the proposed seawal . Shoreline has been

| ost and the DOT has had to backfill nearby
upl and areas and repair the roads due to
significant erosion. The application is
proposing to place riprap along the foot of
t he proposed seawall. There is no reason to
believe that there will not be nore storns
in the near future and it is the applicants’
[sic] position that the seawall for this
area is the only way to assure permnent
shoreline stabilization and would be in the
public’ s best interest.

22. The RAlI also asked Reily to provide “a detailed

statenent describing the existing and proposed upl and uses and

activities.” (Enphasis in original). |In response, Reily
stated: “The existing upland use is an R V. resort conpl ex.
The proposed use will remain the sane.”

23. The RAl also asked Reily to “provide details on the
current condition of the shoreline at the site, including the

| ocati on of mangroves and ot her wetland vegetation" and to

"indicate if any inpacts to these resources are proposed.”
(Enphasis supplied). In response, Reily stated: *“Please see

pl an view drawi ng sheet 2 of 4 that clearly shows that the
proposed retaining wall wll be |located | andward of the existing

mangr oves.”
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24. The sheet referenced in the response to the RAl does
not show the | ocation of wetland vegetation as requested by the
Departnent. The referenced sheet is also inconsistent with
ot her drawi ngs submtted by Reily (e.g., sheet 3 of 4), which
show that the proposed retaining wall wll be | ocated under the
mangrove canopy, not |andward of the existing mangroves.

25. Reily’ s response to the RAl was submtted on or about
February 23, 2006.

26. The Departnent gave notice of its intent to issue the
permt on April 19, 2006. The permt included a nunber of
general and specific conditions inposed by the Departnent.

27. The permt states a petition challenging the issuance
of the permt nust be filed “within 14 days of publication of
the notice or within 14 days of receipt of the witten noti ce,
whi chever occurs first.”

28. Notice of the Departnent’s intent to issue the permt
was not published, and the record does not establish when
Petitioners received witten notice of the pernmt and the
“notice of rights” contained therein. M. G lurso acknow edged
that he “found out about the DEP permt to M. Reily
[ approxi matel y] six or eight nonths before [his] deposition in
Cct ober [2006]” and then discussed it with the other
Petitioners, but that testinony does not establish when the

Petitioners received actual witten notice of the permt.
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29. Petitioners’ challenge to the pernmt was filed with
t he Departnment on or about July 3, 2006.

(3) The Related Pitchford s Landi ng Project

30. Contrary to the representation nade by Reily to the
Departnent during the permtting process, the evidence presented
at the final hearing establishes that Reily is proposing to
change the use of the upland property froman RV park to a
residential devel opnment known as Pitchford s Landi ng.

31. A naster site plan for the Pitchford s Landi ng
devel opnent was subnmitted to Martin County for approval in Apri
2006. The site plan (Pet. Ex. 10) shows extensive residentia
devel opnment to the west of Indian River Drive, including single-
famly lots and nulti-story condom ni um buil di ngs; construction
of a sidewal k, bi ke path, pool, cabana, public pier, and
riverwal k to the east of Indian R ver Drive; the refurbishnment
of Dena’ s restaurant; and the "proposed seawal | ."

32. Petitioners were aware that the plans for Pitchford' s
Landi ng i ncl uded a seawal | by April 2006, but the evidence was
not persuasive that they had received witten notice of the
Departnent’s intent to issue the permt at that tine.

33. The Pitchford s Landi ng devel opnent will require
changes to the | and use designation of the Reily property in the

Martin County Conprehensive Plan as well as zoni ng changes.
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Those | ocal approvals had not been obtained as of the date of
the final hearing.

34. The plans for the Pitchford s Landi ng devel opnent are
bei ng revi sed based, at least in part, on opposition from
Petitioners and others involved in an “associ ation” known as The
Jensen Beach Group. Petitioners Clurso and Fuller are active
menbers of the group, and Petitioner Parkinson has al so
participated in the group’s activities.

35. Bruce Jerner, one of Reily’s consultants, testified to
hi s understanding that the pool, cabana, and riverwal k shown on
the master site plan are being renoved fromthe Pitchford s
Landi ng devel opnent. However, there is no evidence to suggest
that the Reily property to the east of Indian River Drive and/or
the other inprovenents on that property (including the hardened
shoreline authorized by the permt) are being renoved fromthe
Pi chford’ s Landi ng devel onent.

36. The nore persuasive evidence establishes that the
proposed seawal |, retaining wall, and riprap are part of the
| arger Pitchford s Landing devel opment. The walls were referred
to on the naster site plan for the devel opnent; they were
depi cted and di scussed in an advertising brochure as an anenity
of the devel opnent; and signs advertising Pitchford s Landi ng
are located on the Reily property to the east of Indian River

Drive on which the seawall and retaining wall will be | ocated.
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37. There is no evidence that the Pitchford s Landi ng
devel opnent has received a permt from SFWWD under Part |V of
Chapter 373, Florida Statutes.

38. The master site plan for Pitchford s Landi ng shows
several “dry retention areas” to the west of Indian R ver Drive,
and as noted above, there will be swales and/or dry retention
areas in the backfilled areas behind the retaining wall and
seawal | to capture stormwater and/or direct it away fromthe
river. |t cannot be inferred fromthat evidence al one, however,
that the Pitchford s Landi ng devel opnment will require permts
from SFWWD under Part |V of Chapter 373, Florida Statutes.

C. Merits of the Project

39. The Indian River in the vicinity of the Reily property
is a Cass Il waterbody, an outstanding Florida water (OFW,
and part of the Jensen Beach to Jupiter Inlet Aquatic Preserve.

40. The Jensen Beach to Jupiter Inlet Aguatic Preserve is
one of three aquatic preserves that enconpass the Indian River
Lagoon systemthat extends from Vero Beach to Jupiter Inlet.

41. The Jensen Beach to Jupiter Inlet Aquatic Preserve is
37 mles |long and enconpasses approximately 22,000 acres of
surface water area. The entire Indian River Lagoon systemis 49
mles long, wth approxi mtely 33,000 acres of surface water

ar ea.
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42. The Managenent Pl an that was adopted for the Jensen
Beach to Jupiter Inlet Aquatic Preserve in January 1985
descri bed the Indian R ver Lagoon system and explained its
ecol ogi cal inportance as follows:

The I ndian River Lagoon area is a |long,
shal | ow | agoonal estuary inportant in this
region for its value to recreational and
comercial fishing, boating and prine
residential devel opnent. The preserve is in
a rapidly grow ng urban area affected by
agriculture and residential drainage. The
maj ority of the shoreline is mangrove
fringed, with scattered devel opnent in
single famly residences and a few

condom niuns. The |l agoon is bounded on the
west by the Florida mainland and on the east
by barrier islands. The Intracoastal
Waterway runs the length of the |agoon,
which is designated as a wi | derness
preserve.

The estuary is an inportant hone and nursery
area for an extensive array of fish and
wldlife. The major problens in the
continued health of this area include the
construction of nmmjor drai nage networks that
have increased the fresh water flowinto the
estuary, and the |oss of wetland areas and
wat er quality degradati on associated with
agricul tural drainage and urban runoff.
Additionally, the Intracoastal Waterway and
the mai ntained inlets have changed the

hi storical flushing and circulation within

t he | agoon system

43. The Managenent Pl an expl ained that the “najor
obj ectives of the aquatic preserve nanagenent programare to

manage the preserve to ensure the mai ntenance of an essentially

15



natural condition, and to restore and enhance those conditions
whi ch are not in a natural condition.”

44. The Managenent Pl an recogni zes “the rightfu
traditional uses of those near-shore sovereignty |ands |ying
adj acent to upland properties,” and with respect to bul kheads,
t he Managenent Pl an states:

Bul kheads shoul d be placed, when allowed, in
such a way as to be the |east destructive
and disruptive to the vegetation and ot her
resource factors in each area. Approved
uses which do destruct or destroy resources
on state-owned lands will require
mtigation. The mitigation will include
restoration by the applicant or other renedy
which will conpensate for the |oss of the
affected resource to the aquatic preserve.

45. Mst of the shoreline along the Reily property is a
gently sloping sandy beach that has been previously disturbed,
and is largely barren of vegetation. There are, however, areas
al ong the shoreline where dense vegetation exists, including
wet | and vegetation and three stands of mature red and bl ack
mangr oves.

46. Birds, fish, and wldlife have been observed on and
around the Reily property. However, there is no credible

evi dence that any listed species use the uplands or near-shore

wat ers where the project will be | ocated.
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47. The sovereignty subnerged | ands i medi at el y adj acent
to the Reily property on which the riprap will be placed are
barren, sandy, and silty.

48. There are seagrasses in the vicinity of the Reily
property, but they are 30 to 50 feet fromthe shoreline. The
seagrasses include Johnson's seagrass, which is a listed
speci es.

49. There are no significant historical or archeol ogical
resources in the vicinity of the Reily property, according to
the Departnment of State, Division of Hi storical Resources.

50. In 2004, Hurricanes Frances and Jean made |andfall in
Martin County in the vicinity of the Reily property. The
hurri canes washed out portions of Indian River Drive, including
a portion of the road approxinmately one-half mle north of the
Reily property.

51. After the hurricanes, Mrtin County considered placing
bul khead al ong the entire length of Indian River Drive to
provi de shoreline stabilization and to prevent further damage to
the road in major stormevents. The county did not pursue the
pl an because it determned that it was not financially feasible.

52. The portion of Indian River Drive along the Reily
property did not wash out during the 2004 hurricanes.
Nevert hel ess, on Novenber 4, 2004, because of concerns for the

stability of the shoreline along the Reily property, the
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Depart ment issued an Enmergency Field Authorization to the prior
owner of the property allowing the installation of 160 |inear
feet of riprap along the shoreline.

53. The riprip authorized by the Enmergency Field
Aut hori zation was to be placed considerably further |andward
than the structures authorized by the permt at issue in this
case. The record does not reflect why the riprap was not
i nstal l ed.

54. The evidence was not persuasive that the Reily
property has experienced significant erosion or that the project
I's necessary to protect Indian River Drive or the upland
property from erosion. The project will, however, have those
beneficial effects.

55. No formal wetland delineation was done in the areas
| andward of the MHW. or the areas that will be backfilled behind
t he proposed seawal | and retaining wall and, as noted above,
Reily did not identify the | ocation of wetland vegetation and
any inpacts to such vegetation in response to the RA

56. M. Jerner testified that, in his opinion, there are
no wetl ands | andward of the MHW in the area of the seawall, and
that any wetlands in the area of the retaining wall are
wat erward of that wall, which will be at |east five feet
| andward of the MHW.. The Departnent’s w tness, Jennifer Smth,

testified that it was her understanding that the wetlands did
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not extend into the areas behind the seawall or retaining walls,
but she acknow edged that she did not ground-truth the wetl and
boundaries and that wetland vegetation appeared to extend into
areas that will be backfilled. Petitioners expert, Janes Egan,
testified that the wetlands likely extended into areas that wll
be backfilled based upon the topography of the shoreline and the
wet | and vegetation that he observed, but he nmade no effort to
delineate the extent of the wetlands in those areas and he
testified that he would defer to the Departnent's wetl and
delineation if one had been done.

57. The Department’s wetland delineation rules in Florida
Adm ni strative Code Rule Chapter 62-340 contain a detailed
guantitative methodol ogy to be used in making formal wetl and
boundary delineations. That nethodology is to be used only
where the wetl| and boundari es cannot be delineated through a
visual on-site inspection (with particular attention to the
vegetative communities and soil conditions) or aerial
photoi nterpretation in conbination with ground truthing. Thus,
the Departnent’s failure to do a formal wetland delineation
(with soil sampling, etc.) in the project area was not per se
i nappropriate, as M. Egan seened to suggest.

58. That said, the nore persuasive evidence fails to
establish that Reily nade an appropriate effort to delineate the

| andward extent of the wetlands in the project area. No
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delineation of the wetland areas was provided in response to the
RAI, and Ms. Smith' s testinony raises nore questions than it
answers regarding the correctness of M. Jerner’s concl usory

opi nion that the wetland boundary is waterward of the retaining
wal | .

59. Wthout an appropriate delineation of the wetland
boundaries, it cannot be determ ned with certainty whether or
not there are wetlands in the areas that will be backfill ed.
The evi dence establishes there may be wetlands in those areas;
and if there are, the inpacts to those wetlands have not been
assessed or mtigated.

60. Riprap is a better method of shoreline stabilization
than a vertical seawall w thout riprap. The riprap helps to
prevent shoaling by absorbing wave energy, and it al so provides
habi tat for benthic organi sns, crustaceans, and small fish.
Native vegetation provides these sane benefits, and all of the
experts agreed that it is the best nmethod of shoreline
stabilization froman environnental standpoint.

61. The use of native vegetation to provide shoreline
stabilization along the Reily property is not a reasonabl e
alternati ve under the circunstances. First, the shoreline has
not experienced any significant vegetative recruitnent since the
2004 hurricanes. Second, the property is not wide enough to

accommodat e the anpbunt of vegetation that would be needed to
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stabilize the shoreline. Third, the properties imediately to
the north and south of the Reily property are already (or soon
wll be) protected by seawalls and/or riprap, rather than native
veget ati on.

62. The project wll not adversely affect the property of
ot hers. The evidence was not persuasive that the project wll
cause erosion or other inpacts to the adjacent properties,
particularly since the adjacent properties have, or soon wll
have hardened shorelines.

63. The project will not adversely affect the conservation
of fish and wildlife and, to the contrary, the riprap wll
provi de a benefit to fish and wildlife by providing shelter and
habi tat for benthic organisns, crustaceans, and small fish.

64. The project will not adversely affect endangered or
t hreatened species or their habitat. The only listed species
shown to exist in the vicinity of the project, Johnson’s
seagrass, is 30 to 50 feet fromthe shoreline, which is too far
away fromthe project to be affected even if, as suggested by
Petitioners' experts, the inpact of wave energy on the walls
w I | cause increased turbidity and sedi nentati on.

65. The project will not adversely inpact the fishing or
recreational values or marine productivity in the area. The

waters in the vicinity of the project are not shellfish
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harvesting areas, and the riprap will provide beneficial habitat
for small marine life.

66. The project wll not adversely affect navigation. The
riprap will extend only four feet into the Indian River in an
area of shallow water far fromthe channel of the river.

67. The project will not cause harnful erosion or shoaling
or adversely affect water quality in the area. The evidence was
not persuasive that wave energy will routinely inpact the
retaining wall to an extent that will cause increased turbidity
or sedinmentation in the surrounding waters, and all of the
experts agreed that the riprap will help to prevent this from
occurring along the seawall. Moreover, the swal es and/or dry
retention areas behind the seawall and retaining wall will help
to filter stormwater runoff fromlIndian River Drive and the
adj acent upl and properties, which may enhance the water quality
inthe vicinity of the project.

68. The project will not result in any adverse secondary
or cunul ative inpacts to the water resources. The adjacent
properties al ready have hardened shorelines. The permt
condi tions include adequate safeguards (e.g., turbidity curtains
and erosion control devices) to protect the water resources in
the aquatic preserve during construction of the project.

69. Any inpact (either positive or negative) of the

project on the aquatic preserve and the Indian R ver Lagoon
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systemas a whole will be de mininus in light of size of the
systemin conparison to the small size of the project and its
| ocati on between two hardened shorelines near a man-nmade
causeway.

CONCLUSI ONS OF LAW

70. DOAH has jurisdiction over the parties to and subject
matter of this proceeding pursuant to Sections 120.569 and
120.57(1), Florida Statutes.

A. Authority of the Departnent to Review and
Take Final Agency Action on the Permt

71. The Departnent has permtting authority under the ERP
program See 8§ 373.414, Fla. Stat. It also has been del egated
authority by the Board of Trustees of the Internal |nprovenent
Trust Fund to take final agency action on requests for
aut hori zation to use sovereignty subnerged |ands. See
§ 253.002(2), Fla. Stat.; Fla. Admin. Code R 18-21.0051(1).

72. The Departnment is authorized to delegate its authority
under the ERP programand its authority take final agency action
on requests for authorization to use sovereignty subnerged | ands
to the water managenent districts, see 88 373.026, 373.046, Fla.
Stat., Fla. Admin. Code R 18-21.0051(2), and the Departnent has
done so by rule and interagency agreenent. See Fla. Admin. Code

R. 62-113.100 and 62-113.200; Operating Agreenent.
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73. Petitioners contend that SFWWD (not the Departnent)
shoul d have revi ewed, and should take final agency action on
Reily’'s permt application because the activity authorized by
the permit is a type of project for which the Departnent’s
permtting authority has been del egated to SFWWD under the
Operating Agreenent. |In response, the Departnent and Reily
contend that the Operating Agreenent is nothing nore a division
of responsibility between the Departnent and SFWWD, and that it
does not divest the Departnent of its authority to review permt
applications such as the one at issue in this case.

74. Petitioner has the burden of proof on this issue. See

Dept. of Transportationv. J.WC. Co., Inc., 396 So. 2d 778, 788

(Fla. 1st DCA 1981) (burden of proof is on the party asserting
the affirmative of the issue).

75. The Departnent and Reily rely on Tuten v. Departnent

of Environnental Protection, 819 So. 2d 187 (Fla. 4th DCA 2002),

in support of their position. |In that case, an ERP application
was filed with one of the Departnment’s district offices and then
transferred to another district office where Departnment staff
determ ned that the application should be processed by SFWD
under the COperating Agreenent. |d. at 188. The application was
never transferred to SFWWD, and neither the Departnment nor SFWD
took any formal action on the permt within 90 days of the date

that it was first filed wwth the Departnent. I1d. As a result,
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the court held that the applicant was entitled to a “default
permt” based upon the plain |anguage in Sections 120.60(1) and
373.4141(2), Florida Statutes. |1d. at 189.

76. Nothing in Tuten gives the Departnment the authority to
ignore the ternms of the Qperating Agreenent or to review permt
applications that fall within the SFWD s responsi bilities under
the Operating Agreenent. The case sinply holds that the
Departnent is responsible for ensuring that permt applications
that it receives are reviewed by the correct agency under the

Operating Agreenment and acted on within the applicable statutory

peri ods.
77. Moreover, the specific issue decided in Tuten -- i.e.,
the applicant’s entitlenment to a “default permt” -- is not

inplicated in this case. First, it has not been argued that
Reily is entitled to a default permt. Second, a specter of a
default permit is not loomng in this case because the tine
periods for acting on the permt application have tolled while
this case has been pending, see § 120.60(1), Fla. Stat. (“The
90-day time period shall be tolled by the initiation of a
proceedi ng under ss. 120.569 and 120.57.”), and because a
default permt could not be issued with respect to the

aut hori zation to use of sovereignty subnerged | ands sought by
Reily. See 8§ 373.427(1), Fla. Stat. (“Failure to satisfy these

[s. 120.60] tinmeframes shall not result in approval by default
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of the application to use board of trustees-owned submerged

| ands.”). Thus, contrary to the argunment of the Departnent and
Reily, Tuten is not controlling authority as to the issue raised
by Petitioners.

78. The Operating Agreenent is incorporated by reference
in Florida Adm nistrative Code Rule 62-113.100(3)(e) and,
therefore, it has the force and effect of a rule.

79. The Departnent is bound to followits own rules. See,

e.g., Parrot Heads, Inc. v. Dept. of Business & Professional

Reg., 741 So. 2d 1231, 1233 (Fla. 5th DCA 1999) ("An
adm ni strative agency is bound by its owmn rules . . . .");

Cleveland Cinic Florida Hospital v. Agency for Health Care

Admi n., 679 So. 2d 1237, 1242 (Fla. 1st DCA 1996) ("Wt hout
guestion, an agency nust followits owmn rules . . . .”); Marrero

v. Dept. of Professional Reg., 622 So. 2d 1109, 1111 (Fla. 1st

DCA 1993) ("The [agency] is bound to conply with its own rules
until they have been repeal ed or otherw se invalidated
")

80. The Operating Agreenent provides that the Departnent
shall review and take final action on permt applications for
“shore protection structures,” except for structures that are
“part of a larger plan of other commercial or residential
devel opnment that has received or requires a permt under Part |1V

of Chapter 373, F.S.” See OQperating Agreenment, at 8 Il.A 1.i.
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8l. It is undisputed that the proposed seawal |, retaining
wal |, and/or riprap are “shore protection structures.” Reily
contends that the evidence fails to establish that those
structures are part of a larger plan of devel opnent and, even if
they are, there is no evidence that the | arger plan of
devel opnent has received or will require a permt under Part |V
of Chapter 373, Florida Statutes.

82. As to Reily’s first point, the nore persuasive
evi dence establishes that the activity authorized by the permt
is part of a larger plan of devel opnent, nanely Pitchford’ s
Landing. As to Reily’s second point, no credible evidence was
presented that the Pitchford s Landi ng devel opnment has received
a permt under Part IV of Chapter 373, Florida Statutes, or that
it will require such a permt

83. In sum Reily s permt application was properly
reviewed by the Departnent under the Operating Agreenment because
Petitioners failed to prove that the larger Pitchford s Landi ng
devel opnent (of which the pernmitted activity is clearly a part)
has received or will require permts under Part |V of Chapter
373, Florida Statutes.

B. Tineliness of Petitioners’ Challenge to the Permt?

84. Reily argues inits PRO(and its notion for attorney’s

fees and costs) that Petitioners’ challenge to the permt is
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untimely. The Departnent and Petitioners did not address this
issue in their PRGCs.

85. Reily has the burden of proof on this issue.

86. Section 120.569(2)(c), Florida Statutes, provides that
an untinmely petition for hearing nust be dism ssed. See also

Cann v. Dept. of Children & Famly Servs., 813 So. 2d 237 (Fla.

2d DCA 2002) (strictly construing the tineliness requirenent).

87. The filing deadline for a petition challenging the
permt at issue in this case was 14 days of recei pt of the
Departnment’s notice of intent to issue the permt. See
8§ 373.427(2)(c), Fla. Stat.; Fla. Adnmin. Code R 62-
110.106(3)(a)1l.; R Ex. 1, at REILY00009.

88. \Were, as here, notice of the Departnent’s intent to
issue the permt is not published, the time period for
requesting a hearing on the permt does not conmence until
witten notice of the permt is received. See Fla. Adm n. Code

R 62-110.106(2); Accardia v. Dept. of Environnental Protection,

824 So. 2d 992 (Fla. 4th DCA 2002); Wentworth v. Dept. of

Environnental Protection, 771 So. 2d 1279 (Fla. 4th DCA 2000);

St. Coud v. Dept. of Environnental Reg., 490 So. 2d 1356 (Fl a.

5th DCA 1986); Henry v. Dept. of Adm nistration, 431 So. 2d 677

(Fla. 1st DCA 1983).
89. The record fails to establish the date that witten

notice of the pernit was received by Petitioners,® but the
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evi dence was not persuasive that Petitioners received witten
notice of the Departnment’s intent to issue the permt nore than
14 days prior to the date that their original petition was filed
with the Departnent, as argued by Reily. Therefore, Reily
failed to neet its burden to prove that the petition is
untinely.

C. Petitioners’ Standing to Challenge the Permit®

90. Petitioners have the burden to prove their standing to

chall enge the permt. See Agrico Chemcal Co. v. Dept. of

Environnental Reg., 406 So. 2d 478 (Fla. 2d DCA 1981).

91. To do so, they nust establish “1) that [they] w |l
suffer injury in fact which is of significant inmediacy to
entitle [them to a section 120.57 hearing, and 2) that [their]
substantial injury is of a type and nature which the proceeding
is designed to protect.” 1d. at 482. See also § 403.412(5),
Fla. Stat. (“A citizen's substantial interests will be
considered to be determned or affected if the party
denonstrates it nmay suffer an injury in fact which is of
sufficient inmmediacy and is of the type and nature intended to
be protected by this chapter. No denonstration of special
injury different in kind fromthe general public at large is
required. A sufficient denonstration of a substantial interest
may be made by a petitioner who establishes that the proposed

activity, conduct, or product to be licensed or permtted
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affects the petitioner's use or enjoynent of air, water, or
natural resources protected by this chapter.”).

92. Petitioners did not prove their standing.

93. First, the general “quality of life” concerns raised
by Petitioners relate nore to the Pitchford s Landing
devel opnent than to the permitted activities. |Issues related to
the density of the Pitchford' s Landi ng devel opnent and its
i npact on the Jensen Beach conmunity are beyond t he scope of
t hi s proceedi ng.

94. Second, Petitioners have no legal right to go across
the Reily property in order to “look around” or otherw se use
and enjoy the shoreline along the river or the adjacent
subnerged | ands. Thus, the extent to which the construction of
the seawal |l and retaining wall will preclude Petitioners from
doing so in the future does not give them standing to chall enge
the permt.

95. Third, even though the shoreline along the Reily
property is largely undeveloped, it is far frompristine and is
not in a natural condition. The evidence was not persuasive
that the aesthetic values of the existing shoreline enjoyed by
Petitioners fromafar will be materially dimnished by the
permtted activities, particularly since the permt prohibits

i mpacts to the nmangrove stands on the property.
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96. In sum the evidence fails to establish that the
project will affect Petitioners’ use or enjoynent of the water
resources in the vicinity of the Reily property or the aquatic
preserve as a whol e.

D. Merits of the Project

97. It is not necessary to consider the nerits of the
project in light of the determ nation above regarding
Petitioners’ |ack of standing. However, the nmerits of the
project will be addressed in an abundance of caution in the
event that the Departnent (or an appellate court) determ nes
t hat Petitioners have standing.

(1) Scope of the Departnent’s Jurisdiction
Over the Permitted Activities

98. The Departnent and Reily contend that the only portion
of the project that the Departnent has jurisdiction over is the
pl acenent of the riprap bel ow the MHW because the other aspects
of the project (i.e., the seawall and retaining wall) are
| andward of the MHW.. This argunent is rejected.

99. First, the Departnment took the position early in the
permtting process that “the seawall is within the Departnent's
jurisdiction.” Reily did not challenge that determ nation at
the tine it was made, and it is estopped from doing so now.

100. Second, on its face, the permt includes

aut hori zation for not only the riprap, but also the seawall and
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retaining wall, which is consistent with the expert testinony
that the riprap is intended to operate in conjunction with the
seawal | , not independent of the wall

101. Third, the evidence establishes that there are
wet | ands | andward of the MHW. on the Reily property and that the
wet | ands may extend into sone of the areas that will be
backfill ed behind the seawal|l and retaining wall pursuant to the
permt, which gives the Departnment jurisdiction over the
activities in those areas under Section 373.414(1), Florida
St at ut es.

102. In sum the entire project -- consisting of the
seawal |, retaining wall, and riprap -- is subject to the
Departnment’s jurisdiction.

(2) General Standard of Revi ew

103. Reily has the burden to prove by a preponderance of
the evidence that its permt application should be approved.

See J.WC. Co., 396 So. 2d at 788.

104. This is a de novo proceeding and no presunption of
correctness attaches to the Departnent’s prelimnary approval of

the permt; however, as explained in J.WC. Co.:

as a general proposition, a party should be
able to anticipate that when agency

enpl oyees or officials having special

know edge or expertise in the field accept
data and i nformation supplied by the
applicant, the same data and i nformation,
when properly identified and aut henti cated
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as accurate and reliable by agency or other
wi tnesses, will be readily accepted by the
[admi nistrative |law judge], in the absence
of evidence showing its inaccuracy or
unreliability.
|d. at 789.
105. Once the applicant nmakes a prelimnary showng of its
entitlenment to the permit through “credible and credited
evi dence,” the Admi nistrative Law Judge is not authorized to
deny the permt “unless contrary evidence of equivalent quality
is presented by the opponent of the permt.” 1d.
106. Reily has the burden to provide “reasonabl e
assurances” that the project will not violate the applicable
statutes and rules. The "reasonabl e assurance" standard does

not require Reily to provide absol ute guarantees, nor does it

require Reily to elimnate all specul ati on concerni ng what m ght

occur if the project is devel oped as proposed. Instead, Reily
is only required to establish a "substantial |ikelihood that the
project will be successfully inplenented.” See, e.g., Mtro

Dade County v. Coscan Florida, Inc., 609 So. 2d 644, 648 (Fl a.

3d DCA 1992).

(3) Applicable Statutory and Rul e Provi si ons

107. The chall enged permt gives Reily proprietary
aut hori zation to use sovereignty subnerged | ands as well as
regul atory approval of the project under the ERP program See

generally 8§ 373.427, Fla. Stat. (authorizing concurrent permt
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review for certain activities); Fla. Adm n. Code R 18-21.00401
(establishing procedures for concurrent permt review.

108. Issues related to the proprietary authorization are
governed by Chapters 253 and 258, Florida Statutes, and Florida
Adm ni strative Code Rule Chapters 18-20 and 18-21. |ssues
related to the regul atory approval are governed by Part |V of
Chapter 373, Florida Statutes (primarily Section 373. 414,
Florida Statutes), and the SFWD rul es i ncorporated by reference
by the Departnent in Florida Adm nistrative Code Rul e Chapter
62-330.

(a) Proprietary Authorization

109. The MHW is “the boundary between the foreshore owned
by the state in its sovereign capacity and upland subject to
private ownership.” 8 177.28(1), Fla. Stat. The lands lying
bel ow the MHW. are “sovereignty subnmerged | ands” owned by the
state. 1d.; Fla. Admn. Code R 18-21.003(56).

110. Use of sovereignty subnerged | ands requires
proprietary approval by the Board of Trustees of the Internal
| mprovenent Trust Fund or the agency to which the Board s
authority has been del egated. See § 253.77(1); Fla. Adm n. Code
R. 18-21. 004, 18-21.00401.

111. The only aspect of the project that will be |ocated
on sovereignty subnerged lands is the riprap; the renai nder of

the project will occur landward of the MHW. Thus, the only

34



aspect of the project that requires proprietary approval is the
riprap.

112. Florida Adm nistrative Code Rul e Chapter 18-21
contains the general standards and criteria governing to the use
of sovereignty subnerged | ands.

113. Florida Adm nistrative Code Rule 18-21.004(1)(a)
provides that “all activities on sovereignty |ands nmust not be
contrary to the public interest, except for sales which nust be
in the public interest.”

114. As used in that rule, “public interest” neans:

denonst rabl e environnental, social, and
econom ¢ benefit which would accrue to the
public at large as a result of a proposed

action, and which would clearly exceed al
denonstrabl e environnental, social, and

econonmi ¢ costs of the proposed action. In
determning the public interest in a request
for use . . . of . . . sovereignty |ands .

., the board shall consider the ultinmate
proj ect and purpose to be served by said use

Fla. Adm n. Code R 18-20.003(46).
115. Florida Adnministrative Code Rule 18-21.004(2)
provides in pertinent part:

(a) Al sovereignty |ands shall be
consi dered single use | ands and shall be
managed primarily for the maintenance of
essentially natural conditions, propagation
of fish and wildlife, and traditional
recreational uses such as fishing, boating,
and swi mmi ng. Conpati bl e secondary purposes
and uses which will not detract from or
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interfere with the primary purpose nay be
al | oned.

(b) Activities which would result in
significant adverse inpacts to sovereignty
| ands and associ ated resources shall not be
approved unless there is no reasonabl e
alternative and adequate mtigation is

pr oposed.
* * *
(e) . . . . Oher activities involving
the placenent of fill material bel ow the

ordinary high water line or mean hi gh water
line shall not be approved unless it is
necessary to provide shoreline
stabilization, access to navigable water, or
for public water nanagenent projects.

(f) To the maxi num extent possible,
shoreline stabilization should be
acconpl i shed by the establishment of
appropriate native wetland vegetation. Rip-
rap materials, pervious interlocking brick
systens, filter mats, and other simlar
stabilization methods should be utilized in
lieu of vertical seawalls wherever feasible.

* * *

(i) Activities on sovereignty |ands shal
be designed to mnimze or elimnate adverse
impacts on fish and wildlife habitat, and
ot her natural or cultural resources. Speci al
attention and consideration shall be given
to endangered and threatened species
habi t at .

116. The nore persuasi ve evidence establishes that the
riprap authorized by the permt is “not contrary to the public
interest” and that it satisfies the applicable criteria in

Fl ori da Adm nistrative Code Rule Chapter 18-21. The riprap will
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provide a shore protection function and provide habitat for
marine life; the riprap will have a de m ninus inpact on fish
and wildlife habitat; and the environnental and other benefits
of the riprap clearly exceed the environnmental and other costs
of the riprap.

117. Florida Adm nistrative Code Rul e Chapter 18-20
cont ai ns suppl enmental standards and criteria applicable to the
use of sovereignty subnmerged |ands in aquatic preserves. See
Fla. Admin. Code R 18-20.002(1), 18-20.004.

118. The boundary of the Jensen Beach to Jupiter Inlet
Aquatic Preserve on the Reily property is the MHAL. See
§ 258.39(9), Fla. Stat. Lands below the MHW are in the aquatic
preserve; |ands upland of the MHW are outside of the aquatic
preserve.

119. The only aspect of the project that will occur in the
aquatic preserve is the riprap; the remainder of the project
will occur |andward of the MHW.. Thus, the only aspect of the
project that is subject to the standards and criteria applicable
to aquatic preserves is the riprap. See Fla. Adm n. Code R 18-
20.002(1) (“These rules shall only apply to those sovereignty
ands within a preserve described in Part Il of Chapter 258,

Florida Statutes, title to which is vested in the Board

).
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120. Aquatic preserves are to be managed i n accordance
with goals that include protecting and enhanci ng the bi ol ogi cal,
aesthetic or scientific values of the preserve, and di scouragi ng
activities that woul d degrade those values or the quality or
utility of the preserve; maintaining the beneficial hydrol ogic
and biol ogic functions of the preserve; and protecting and
enhancing the waters of the preserves so that the public may
continue to enjoy the traditional recreational uses of those
wat ers such as swi nmmng, boating and fishing. See Fla. Adm n.
Code R 18-20.001(3).

121. Shore protection structures are permtted in aquatic
preserves. See Fla. Admi n. Code R 18-20.004(1)(e)7. However,
it must be denonstrated that “no other reasonable alternative
exi sts which would allow the proposed activity to be constructed
or undertaken outside of the preserve.” Fla. Adnmn. Code R 18-
20.004(1)(9g).

122. In evaluating whether to authorize the use of
soverei gnty subnerged |and in an aquatic preserve, “a bal ancing
test will be utilized to determ ne whether the social, economc
and/ or environnmental benefits clearly exceed the costs.” See
Fla. Admin. Code R 18-20.004(2).

123. The proposed use of sovereignty subnerged | ands in an
aquatic preserve may not “unreasonably infringe upon the

traditional, common | aw and statutory riparian rights of upland
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ri parian property owners adjacent to sovereignty lands.” Fla.
Adm n. Code R 18-20.004(4). Accord Fla. Adm n. Code R 18-
21.004(3).

124. The proposed use of sovereignty subnmerged | ands in an
aquatic preserve nmust be in conpliance with the standards and
criteria in the managenent plan applicable to the aquatic
preserve. See Fla. Adm n. Code R 18-20.004(3)(a), (7).

125. The cunul ative inpacts of the project on the aquatic
preserve nust also be assessed. See Fla. Adm n. Code R 18-

20. 006.

126. The nore persuasive evidence establishes that the
riprap is a shore protection structure, and under the
circunstances of this case, the placenent of the riprap within
the aquatic preserve is the only reasonable alternative in |ight
of the location of the seawall on the MHW,; the riprap will not
interfere with the riparian rights of upland or adjacent
property owners; the riprap will have a de m ninus environnenta
i mpact on the aquatic preserve, individually and on a cumrul ative
basis; the riprap is not inconsistent with the Managenent Pl an
for the preserve; and the environnental and other benefits of
the riprap clearly exceed the environnmental and other costs of

the riprap.
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(b) Regul atory Approva

127. Section 373.414, Florida Statutes, contains the
standards and criteria governing approval of an ERP. Subsection
(1) of that statute requires the applicant to provide reasonabl e
assurances the reqgulated activity will not violate state water
qual ity standards and where, as here, the activity is in an OFW
the statute requires the applicant to provide reasonabl e
assurances the proposed activity "will be clearly in the public
interest.”

128. The following criteria are to be balanced in
determ ni ng whether the proposed activity will be clearly in the
public interest:

1. \Wether the activity will adversely

affect the public health, safety, or welfare
or the property of others;

2. Wether the activity will adversely
affect the conservation of fish and
wi I dlife, including endangered or threatened
species, or their habitats;

3. Wiether the activity will adversely
affect navigation or the flow of water or
cause harnful erosion or shoaling;

4. \Whether the activity will adversely
affect the fishing or recreational val ues or
marine productivity in the vicinity of the
activity;

5. Wether the activity will be of a
tenporary or pernmanent nature;

6. Wether the activity will adversely
affect or will enhance significant
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hi stori cal and archaeol ogi cal resources
under the provisions of s. 267.061; and
7. The current condition and relative
val ue of functions being performed by areas
af fected by the proposed activity.
§ 373.414(1)(a), Fla. Stat.

129. Inpacts of a project on wetlands or other water
resources nust be adequately mtigated. See 8§ 373.414(1)(b),
Fla. Stat.

130. The ERP rul es adopted by SFWWD in Florida
Adm ni strative Code Rule Chapter 40E-4 have been adopted by
reference by the Departnment, with certain exceptions not
rel evant here. See Fla. Admn. Code R 62-330.200(4). Those
rules are to be used by the Departnent when it considers ERP
applications. See Fla. Adm n. Code R 62-330. 100.

131. Florida Adm nistrative Code Rul e 40E-4.301 contains
general conditions for issuance of an ERP. Florida
Adm ni strative Code Rul e 40E-4.302 contains additional
conditions for issuance of an ERP, which are the same factors
listed in Section 373.414(1)(a), Florida Statutes. The Basis of
Revi ew docunent adopted by SFWD el aborates on the standards and
criteria contained in the rules.

132. The nore persuasive evidence establishes that, on
bal ance, the riprap portion of the project is clearly in the

public interest based upon the standards in Section

373.414(1)(a), Florida Statutes, and the inplenenting rules.
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133. The evidence establishes that there are wetl ands
| andward of the MHW. and that the wetlands (including areas
under the mangrove canopy) may extend into the areas that wl|
be backfilled behind the seawal |l and/ or retaining wall. The
boundari es of the wetland areas were not delineated by Reily,
and no mtigation was required by the Departnment for any inpacts
to those areas. The potential inpacts of the project on the
wat er resources cannot be fully determ ned wi thout a nore
preci se delineation of the wetland boundaries than was provi ded
in the testinony of M. Jerner and Ms. Smith. As a result,
Reily failed to provide reasonabl e assurances that that the
project as a whole is clearly in the public interest.

(4) Summary

134. In sum Reily provided reasonabl e assurances that the
riprap (which is the only portion of the project subject to the
proprietary authorization) is “not contrary to the public
interest” under Florida Adm nistrative Code Rule Chapter 18-21;
that the riprap is consistent with the additional standards and
criteria in Florida Adm nistrative Code Rule Chapter 18-20; and
that the riprap is clearly in the public interest as required by
Section 373.414, Florida Statutes. On these issues, the
evi dence presented by Petitioners in opposition to the project
was not of equivalent quality to that presented by Reily and the

Departnent in support of the project.
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135. Reily failed to provide reasonabl e assurances that
the other aspects of the project (which are also subject to the
Departnment’s regul atory authority) are clearly in the public
interest as required by Section 373.414, Florida Statutes
because t he evidence establishes that there may be wetlands in
sone of the areas |andward of the MHW that will be backfilled
behind the retaining wall and seawal |, and that the inpacts to
t hose areas have not been appropriately quantified or assessed.
On this issue, Reily failed to neet its initial burden to
present credible and credited evidence regarding the non-
exi stence of wetlands in the areas to be inpacted by the
project; the testinony of M. Jerner and Ms. Smith on that issue
was not persuasi ve.

136. Except for this issue, Reily provided reasonabl e
assurances that the project is clearly in the public interest
based upon the standards in Section 373.414(1)(a), Florida
Statutes, and the inplenmenting rules. Thus, if it had been
shown through a formal wetland delineation (or nore persuasive
evi dence than the testinmony of M. Jerner and Ms. Smith) that
t he upl and aspects of the project will be |ocated outside of the
mangrove canopy and any other wetland areas | andward of the

MHWL., then the permt could have been approved.
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RECOMVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is

RECOMVENDED t hat the Departnent issue a final order
di sm ssing Petitioners’ challenge to the permt/authorization
for a lack of standing, but if the Departnent determ nes that
Petitioners have standing, it should issue a final order denying
perm t/aut horization No. 43-017751- 003 absent an additiona
condition requiring an appropriate wetland delineation to show
that the upland aspects of the project will occur outside of the
mangr ove canopy and any ot her wetland areas | andward of the
MHWL.

DONE AND ENTERED this 12th day of February, 2007, in

Tal | ahassee, Leon County, Florida.

//@/M/W/

T. KENT WETHERELL,

Adm ni strative LaM/Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 12th day of February, 2007.
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ENDNOTES

'/ Pet. Ex. 7-1 through 7-34 are contained in the exhibits to
M. Sanger’s deposition. See Pet. Ex. 6, Tab 1.

2/ Al statutory references are to the 2006 version of the
Fl ori da Stat utes.

3/ R Ex. 1, at REILY00003 (enphasis supplied). The pernit
application includes a sim|lar description of the project. See
Pet. Ex. 52 (“Construct a 395 +/- Upland Retaining Wall” and
“Construct an 85 +/- Seawall lined with 13 cubic yards of
riprap”). Notw thstanding the descriptions of the project in
the application and the permt, the Departnent and Reily contend
that the only aspect of the project subject to the Departnent’s
jurisdiction is the riprap. That argunent is rejected in Part
D(1) of the Conclusions of Law, and as used in this Reconmended
Order, “the project” or “the permtted activities” refer to the
proposed seawal |, retaining wall and the riprap.

“  The tineliness of Petitioners’ challenge to the permt was
not franmed as an issue in the pre-hearing stipulation filed by
Reily and the Departnent. That om ssion does not necessarily
precl ude consideration of the issue. See Endnote 6.

°/  The original petition for hearing (and the Second Amended
Petition) allege that after learning of the Pitchford s Landi ng
devel opnent, the Petitioners made “frequent and repeated verbal
inquiries” to the Departnent regarding the status of permts
related to the devel opnent; that they were told that no
applications related to the devel opnent had been filed; and that
Petitioners did not receive witten notice of the permt until
June 23, 2006, when they reviewed the file at the Departnent’s
Port St. Lucie office. No evidence on those allegations was
presented at the final hearing.

®/  Petitioners argue in their PRO that “Respondents have wai ved
any chall enge they may have asserted to the standing of
Petitioners to bring this proceeding” by not raising the issue
in the pre-hearing stipulation. Petitioners cite no authority
for the proposition that an issue not raised in the pre-hearing
stipulation is deened wai ved. Moreover, the issue was
effectively tried by consent at the final hearing because each
of the Petitioners was asked on direct exam nation how he wll
be affected by the project, which goes to the issue of standing.

45



COPI ES FURNI SHED,

Lea Crandal |, Agency derk

Departnent of Environnental Protection
The Dougl as Building, Ml Station 35
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Tom Beason, General Counse

Department of Environnental Protection
The Dougl as Building, Ml Station 35
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

M chael W Sole, Secretary

Departnment of Environnmental Protection
The Dougl as Building, Mil Station 35
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000
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Mam , Florida 33131
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Reconmmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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